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Court of Appeals of the District of Columbia 


No. 5944. 


J ohn Armstrong Chaloner, Appellant, 


vs. 


I 

David Burnet, Commissioner of Internal Revenue. 


Docket No. 4022o. 

i 

l 

John A. Chaloner, Petitioner, | 

vs. ! 

I 

Commissioner of Internal Revenue, Respondent. 

I 

Appearances: 

For Petitioner: I. Moses, Esq., A. K. Shipe, Ekq. 

For Respondent: James Polk, Esq., H. Nonem^n, Esq. 

i 

Docket Entries . j 

1928. | 

Aug. 11. Petition received and filed. Taxpayer notified. 

(Fee paid.) i 

Aug. 13. Copy of petition served on General Counsel. 
Oct. 8. Answer filed bv General Counsel. 

a' 

Oct. 10. Copy of answer served on taxpayer—General 
Calendar. 

1931. 

Sept. 22. Hearing set Nov. 10, 1931. j 

Nov. 9. Notice of appearance of A. K. Shipe as counsel 
filed. j 

Nov. 9. Motion for continuance to second wejek in De¬ 
cember, 1931 filed by taxpayer, j 11/10/31 
granted and continued to 1/8/32. 

Nov. 13. Hearing date changed to Jan. 18,1932. 

1—5944a 
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1932. 
Jan. 18. 


Jan. 18. 
Feb. 18. 


Feb. 18. 

Apr. 19. 

Mav 6. 

May 6. 
May 26. 

Mav 31. 


June 20. 
Julv 14. 
July 27. 


Hearing had before Mr. Arundell on merits— 
continued to Feb. 18,1932. Motion for exten¬ 
sion of time to trv filed. 

* 

Order of continuance to Feb. 18, 1932 entered. 

Hearing had before Mr. Marquette on motion to 
continue—continued to April 21,1932. Docket 
47S2S consolidated with this case. Motion of 
petitioner to continue filed. 

Order of continuance to April 21, 1932 and con¬ 
solidated for hearing with the proceeding at 
docket 47828 entered. 

Motion for continuance to May 9, 1932 filed by 
taxpayer. 4/20/32 granted. 

Motion for continuance to May 31, 1932 filed by 
taxpayer. 5/9/32 granted. 

Stipulation to take deposition filed. 

Depositions filed (5). Copies served by Board. 
5/38/32 copy served on General Counsel. 

Hearing had before Mr. Trammell, Division 2, 
on the merits. Submitted. Consolidated with 
docket 47828 for hearing and decision. Dep¬ 
ositions filed at hearing. Briefs due in 60 
days. 

Transcript of hearing of May 31, 1932 filed. 

Brief filed by taxpayer. 

Brief filed bv General Counsel. 


9 


Sept. 6. Memorandum opinion rendered—Mr. Trammell. 
Judgment will be entered under Rule 50. 

Sept. 30. Xotice of settlement filed by General Counsel. 

Oct. 3. Hearing set Oct. 26. 1932 on settlement. 

Oct. 21. Consent to settlement filed by taxpayer. 

Oct. 27. Decision entered—Charles M. Trammell, Divi¬ 
sion 2. 

1933. 

Jan. 27. Stipulation for review by Court of Appeals of 
District of Columbia, filed. 

Jan. 27. Petition for review by Court of Appeals of Dis¬ 
trict of Columbia with assignments of error 
filed by taxpayer. 

Jan. 27. Proof of service filed by taxpayer. 
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In 


1933. 
Jan. 27. 
Mar. 18. 
Mar. 18. 

Mar. 18. 

Mar. 18. 

Mar. 22. 

Mar. 22. 

Mar. 23. 

Mar. 27. 


fl of hearing 
but filed. 


Praecipe with proof of service therbon filed. 

Statement of evidence lodged. 

Notice of lodgment of statement an 
Mar. 22, 1933 to approve statem 

Proposed amendments to proposed statement of 
evidence filed by General Counsel. 

Notice of objections to statement filed by Gen¬ 
eral Counsel—proof of service thcjreon. 

Stipulation to submit as part of statement cer¬ 
tain exhibits filed. j 

Hearing had before Mr. Trammell (m approval 
of statement of evidence. 

Statement of evidence approved and ordered 
filed. 

Order enlarging time to April 29,1933 for trans¬ 
mission and deliverv of record entered. 


o 

♦J 


Docket No. 47828. 

John A. Chaloner, Petitioner, j 

vs. 

I 

I 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Petitioner: Isidore Moses, Esq., A. K. Shipe, Esq. 
For Respondent: J. K. Polk, Esq. 


1930. 
Mar. 12. 

Mar. 13. 
Apr. 16. 
Apr. 19. 

1932. 
Feb. 6. 
Apr. 19. 

May 6. 

May 6. 


Docket Entries. j 

Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Copy of petition served on General Counsel. 
Answer filed by General Counsel. 

Copy of answer served on taxpayef—General 
Calendar. 

Hearing set April 21, 1932. j 

Motion for continuance to 5/9/32 fil^d by tax¬ 
payer. 4/20/32 granted. 

Motion for extension to May 31, 1932 for hear¬ 
ing filed by taxpayer. 5/9/32 granted. 
Stipulation to take deposition filed. | 
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1932. 

May 26. Deposition of John A. Chaloner filed (5). Copies 
served by Board. 5/28/32 copy served on 
General Counsel. 

May 31. Hearing had before Mr. Trammell, Division 2, 
on the merits. Submitted. Consolidated with 
docket 40225 for hearing and decision. Dep¬ 
ositions filed at hearing. Briefs due in 60 
days. 

June 20. Transcript of hearing of May 31, 1932 filed. 

July 14. Brief filed by taxpayer. 

July 27. Brief filed bv General Counsel. 

Sept. 6. Memorandum opinion rendered—Charles M. 
Trammell, Division 2. 

Sept. 30. Notice of settlement filed by General Counsel. 

Oct. 3. Hearing set Oct. 26,1932 on settlement. 

Oct. 21. Consent to settlement filed by taxpayer. 

Oct. 27. Decision entered—Charles M. Trammell, Divi¬ 
sion 2. 

1933. 

Jan. 27. Stipulation for review by Court of Appeals of 
District of Columbia filed. 

Jan. 27. Petition for review by Court of Appeals of Dis¬ 
trict of Columbia with assignments of error 
filed by taxpayer. 

Jan. 27. Proof of service filed by taxpayer. 

Jan. 27. Praecipe with proof of service thereon filed. 

Mar. 18. Statement of evidence lodged. 

4 

Mar. 18. Notice of lodgment of statement and of hearing 
March 22, 1933 to approve statement filed. 

Mar. 18. Proposed amendments to proposed statement of 
evidence filed by General Counsel. 

Mar. 18. Notice of objections to statement filed by Gen¬ 
eral Counsel—proof of service thereon. 

Mar. 22. Stipulation to submit certain exhibits as part of 
statement of evidence filed. 

Mar. 22. Hearing had before Mr. Trammell on approval 
of statement of evidence. 

Mar. 23. Statement of evidence approved and ordered 
filed. 

Mar. 27. Order enlarging time to 4/29/33 for transmis¬ 
sion and delivery of record entered. 
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Filed Aug. 11, 1928. 

United States Board of Tax Appeal^. 


Docket No. 40225. 


John A. Chaloner, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent 


Petition, 


The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency JfT:AR:B-3 
XF-60D dated June 23, 1928, and as a basis of hjis proceed¬ 
ing alleges as follows: 

1. The petitioner is an individual with his principal office 
at 1560 Broadway, New York, N. Y. 

2. The notice of deficiency (a copy of which is attached 

and marked Exhibit A) was mailed to the petitioner on 
June 23,1928. | 

3. The taxes in controversy are income taxes for the cal¬ 

endar years 1924 and 1925 and for the sum of Fifteen thou¬ 
sand four hundred and twenty-nine 13/100 (15,4^9.13) Dol¬ 
lars. i 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

A. In determining the petitioner’s net incorr 
years 1924 and 1925 the sums of $26,564.42 and 


e for the 
$34,950.80 


respectively were disallowed as deductions from j Gross In¬ 
come contrary to Sec. 214 of the Revenue Act of 1924 and 
Article- 101 and 141 of Regulations 65. These sums rep¬ 
resented losses incurred in the petitioner’s publishing busi¬ 
ness. | 

B. In determining the petitioner’s net income fojr the year 
1924 the sum of *$35,800 was added to Gross Income 
6 contrary to Sec. 204 of the Revenue Act of 1924 and 
Article 1591 of Regulations 65. The increase in 
gross income was arrived at by using cost instead] of March 
1, 1913 value of the Stock. 
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C. In determining the petitioner's net income for the year 
1924, the sum of $30,000.00 was disallowed as a deduction 
from gross income contrary to Sec. 214 (a) of the Revenue 
Act of 1924 and Article 101 of Regulations 65. This sum 
represents attorneys’ fees. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

A. The petitioner has been in the publishing business for 
a number of years, and with the sole purpose of making a 
profit thereof. The books published were always sold at a 
price which would have resulted in a profit if enough of them 
had been sold. Arrangements for the sale of the books pub¬ 
lished had been made. The Revenue Agent in making his 

examination for the vears 1924 and 1925 contended that 

* 

these losses were “from an enterprise not engaged in for 


profit.” 

B. The petitioner sold in 1924, 3,500 shares in the stock of 
the Roanoke Rapids Power Company for $50.00 per share. 
Such shares purchased more than twenty-four years ago 
cost him $10.00 per share. This stock, based on appraisals 
as of March 1, 1913, had a fair market value of at least 
$20.00 per share. The revenue Agent in making his exami¬ 
nation for the year 1924, computed the gain on the sale of 
this stock on a cost basis instead of the fair market value of 
March 1, 1913 basis, the latter being greater. 

C. The petitioner during the year 1924 paid his attorneys, 

Kaplan, Kosman & Streusand of 1560 Broadway, 
7 New York, X. Y., $30,000.00 for legal services ren¬ 
dered to him for and — account of his various busi¬ 
ness transactions. The Revenue Agent disallowed such de¬ 
duction contending that “no evidence has been submitted 
substantiating this deduction." 

Wherefore the petitioner prays that this Board may hear 
the proceedings and dismiss the deficiency assessment 
recommended bv the Commissioner of Internal Revenue. 

I. MOSES, 

Counsel for the Petit inner. 


277 Brocidibay, 'New York. N. Y. 


State of New York, 

County of New York , ss: 


John A. Chaloner being duly sworn, says that he is the 
petitioner above named; that he has read the foregoing peti- 
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tion, and is familiar with the statements contained therein, 
and that the facts stated are true, except as tt> those facts 
stated to be upon information and belief, and those facts he 
believes to be true. 

JOHN ARMSTRONG ChKlONER. 

I 

Subscribed and sworn to before me this 6 4 a y Aug., 
1928. 

CHARLES H. FINKELSTEIN, 
Notary Public, N. Y. Go., #334. 
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Exhibit A. 

Treasury Department. 

Office of Commissioner of Internal Revenue. 


Washington, Junj 23,1928. 

I 

Mr. John A. Chaloner, 

c/o Kaplan Kosman and Streusand, 

1560 Broadway, 

New York, New York. j 

I 

Sir : j 

In accordance with Section 274 of the Revenue Act of 1926 
you are advised that the determination of your thx liability 
for the years 1924 and 1925 discloses a deficiency of $15,- 
429.13, as shown in the attached statement. 

The section of the law above mentioned allots you an 
appeal to the United States Board of Tax Appeals within 
sixty days from the date of the mailing of this letter. How¬ 
ever, if you acquiesce in this determination, y<bu are re¬ 
quested to execute the inclosed form A and forward it to the 
Commissioner of Internal Revenue, Washington,! D. C., for 
the attention of IT :C :P-7. j 

Respectfully, 


D. H. BLAIIR, 

Commissioner, 

By C. B. ALL#, 
Deputy Commissioner . 


Inclosures: 
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9 Statement. 

IT :AR :B-3. NF-60D. 

Jun. 23, 1928. 

In re Mr. John A. Chaloner, c/o Kaplan, Kosman and Streu- 
sand, lp60 Broadway, New York, New York. 


Deficiency 

Year. in tax. 

1924 . $12,422.86 

1925 . 3,006.27 


Total. $15,429.13 

An examination of your returns filed for the years 1924 
and 1925 in connection with the report submitted by the In¬ 
ternal Revenue Agent in Charge at New York, New York, 
results in the following adjustments: 

1924. 

Income indicated by return. $42,489.25 

Add: 

1. Loss disallowed . $26,564.42 

2. Profits increased . 35,800.00 

3. Attorney’s fees disallowed. . 30,000.00 


Total 


92,364.42 


Adjusted net income 


$134,853.67 


Computation of Tax. 

Adjusted net income . $134,853.67 

Capital net gain at 12 1 / 4% on $134,853.67. $16,856.71 

Less: 

Credit of 25% on earned net income $20.00 
Tax withheld at source. 18.00 


Tax liability« 


38.00 

$16,818.71 
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10 


Brought forward 


Tax assessed 


$16,818.71 

4,395.85 


Deficiency .|. $12,422.86 

I 

i 

Explanation of Changes. i 

1. The loss claimed from your publishing business in the 
amount of $26,564.42 has been disallowed as this does not 
appear to be a bona fide business loss as contemplated by 
the regulations, but from the surrounding circumstances 
appears to be a loss from an enterprise not engaged in for 
profit. An examination of prior years discloses that no 
income has been reported from this source. In!view of the 
consistent losses of substantial amounts for several years 
past and the fact that no income whatever has been reported 
from this source, this office is of the opinion thht the busi¬ 
ness of publishing your books and writings wjis not con- 


at a profit. 
|e an allow- 


ducted with a reasonable expectation of arriving! 

The loss sustained does not, therefore, constitut] 
able deduction for income tax purposes. 

2. Profit on sale of Rapid Power Company sto^k has been 
increased by $35,800.00 as the result of recomputing the gain 
thereof on a cost basis of $10.00 per share in the absence of 
conclusive evidence of its March 1, 1913 value. 

I 

3. Attorney’s fees in the amount of $30,000.00! have been 

disallowed for the reason that no evidence has] been sub¬ 
mitted substantiating this deduction. ! 


1925. 

Net income indicated by return. 

Add: Loss disallowed. 

Adjusted net income . 

Computation of Tax. 

Adjusted net income . 

Less: Personal exemption . 

Balance subject to normal tax . . . 
2—5944a 


$1,928.10 

34,950.80 


|$36,878.90 


$36,878.90 

1,500.00 


$35,378.90 
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11 Normal tax at V/>% on $4,000.00. $60.00 

Normal tax at 3% on $4,000.00. 120.00 

Normal tax at 5% on the balance. 1,368.95 

Surtax . 1,487.89 


Total Tax. $3,036.84 

Less: 

Credit for earned net income. $13.12 

Tax paid at source. 17.45 

- 30.57 


Deficiency . $3,006.27 


Explanation of Change. 

This adjustment has been explained under the preceding 
year. 

Payment should not be made until a bill is received from 
the Collector of Internal Revenue for vour district, and re- 

m/ 7 

mittance should then be made to him. 

12 [Stamp:] Filed Oct. 8, 1928, United States Board 

of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 40225. 

John A. Chaloner, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer . 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition of the above-named, ad¬ 
mits and denies as follows: 

1, 2 and 3. Respondent admits the allegations contained 
in Paragraphs 1, 2 and 3 of the petition. 

4. Respondent denies that he erred in determining the 
tax set forth in said notice of deficiency, and further denies 
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that he erred as alleged in Subparagraphs (a),j(b) and (c) 
of Paragraph 4 of the petition. 

5. Respondent denies any knowledge or information suf¬ 
ficient to form a belief as to the truth of the I allegations 
contained in Subparagraphs (a), (b) and (c) o^ Paragraph 
5 of the petition. 

6. Respondent denies generally and specifically each and 
every allegation contained in taxpayer’s petition not here¬ 
inbefore admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

General Coikisel, 
Bureau of Internal "Revenue. 

Of Counsel: 

L. A. LUCE, 

Special Attorney , 

Bureau of Internal Revenue. 

10-6-28. 

13 Filed March 12, 1930. j 

United States Board of Tax Appeals, i 

■H 

i 

Docket No. 47828. ! 

i 

; < John A. Chaloner, Petitioner, 

. i 

v. 

I 

Commissioner of Internal Revenue, Respondent. 

I 

Petition. 

• • i 

The Above named petitioner hereby petitions f|or a rede- 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency lT:AR:B-6 
EEC-60D dated January 16, 1930, and as a basis of his pro¬ 
ceeding alleges as follows: 

1. The petitioner is an individual with his principal of¬ 
fice at 270 Madison Avenue, New York, N. Y. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
January 16, 1930. 
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3. The taxes in controversy are income taxes for the 
calendar years 1926 and 1927 and for the sum of two thou¬ 
sand five hundred and five dollars and sixty-two cents 
($2,505.62). 


4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

In determining the petitioner’s net income for the years 
1926 and 1927 the sum of $25,240.35 and $26,889.32 respec¬ 
tively were disallowed as deductions from the gross income 
contrary to Section 214 of the Revenue Act of 1926 and Ar¬ 
ticles 101 and 141 of the Regulations 69. These sums rep¬ 
resented losses incurred in the petitioner’s publishing busi¬ 


ness. 


14 5. The facts upon which the petitioner relies as 

the basis of this proceeding are as follows: 

The petitioner has been in the publishing business for a 
number of years, and with the sole purpose of making a 
profit thereof. The books published were always sold at a 
price which would have resulted in a profit if enough of 
them had been sold. Arrangements for the sale of the 
books published had been made. The Revenue Agent in 
making his examination for the vears 1926 and 1927 con- 
tended that these losses were from an enterprise not en¬ 
gaged in for profit. 

Wherefore the petitioner prays that this Board may hear 
the proceedings and dismiss the deficiency assessment re¬ 
corded bv the Commissioner of Internal Revenue. 

ISIDORE MOSES, 

Counsel for the Petitioner, 

11 East 44f/z Street, New York, N. Y. 


15 State of Ya., 

Count if of Albemarle, ss: 

John A. Chaloner being duly sworn, says that he is the 
petitioner above named; that he has read the foregoing pe¬ 
tition, and is familiar with the statements contained 
therein, and that the facts stated are true, except as to 
those facts stated to be upon information and belief, and 
those facts he believes to be true. 


J. A. CHALONER, 
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Subscribed and sworn to before me this 1st day of Febrv., 
1930. 

A. L. EVEREST, N. P. 
My commission expires Mch. 19th, 1931. 
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Exhibit A. 

Treasury Department, Washington. 

Office of Commissioner of Internal Reverjue. 

Jan. jl6, 1930. 

Mr. John A. Chaloner, 

c/o Rothman and Moses, 

277 Broadway, 

New York, New York. | 

Sir : I 

In accordance with Section 274- of the Reveniue Act of 
1926, you are advised that the determination otj your tax 
liability for the years 1926 and 1927 discloses a 
of $2,505.62, as shown in the statement attached. 

The section of the law above mentioned allojvs you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth (jlay) from 
the date of the mailing of this letter for a redet^rmination 

of vour tax liability. 

* * 

However, if you do not desire to petition, vcju are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioner o^ Internal 
Revenue, Washington, D. C., for the attention of TT:C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation 6f interest 
charges, since the interest period terminates thirty days 
after filing the agreement form, or on the date assessment 
is made, whichever is earlier; Whereas if no agreement is 
filed, interest will accumulate to the date of assessment of 
the deficiencies. 

Respectfully, 

ROBT. H. LUCAS, 

Commissioner , 
Bv DAVID BURNET, 


Deputy Commii 


stoner. 


Inclosures: 
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Statement . 


IT :AR :B-6. EEC-60D. 

Jan. 16, 1930. 

In re Mr. John A. Chaloner, c/o Rothman and Moses, 277 
Broadway, New York, New York. 

Tax Liability. 


Corrected Tax previously 

Year. tax liability. assessed. Deficiency. 

1926 . $1,673.74 $30.63 $1,643.11 

1927 . 862.51 None 862.51 

Totals . $2,536.25 $30.63 $2,505.62 


The report of the Internal Revenue Agent in Charge, 431 
Custom House, New York, New York, has been reviewed 
and approved by this office. 

1926. 


Net income reported on return. $5,539.99 

Add: 1. Business loss disallowed. 25,240.35 

Total . $30,780.34 

Deduct: 2. Additional contributions allowed 3,786.06 

Adjusted net income. $26,994.28 


Explanation of Changes. 

1. On Line 2 of vour return vou claimed a loss of 

• • 

$25,240.35 representing expenses incurred in connection 
with writing and publishing your various books. This office 
holds that these expenses do not represent an allowable 
deduction and in accordance with the adjustments made 
on your returns for prior years the above loss has been 
disallowed. 

18 2. Inasmuch as vour contributions made during 

the vear 1926 are in excess of 15% of vour amended 
net income the deduction allowable has been increased to 
$4,763.70 which represents 15% of the adjusted net income, 
not including the deduction for contributions. . 
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Computation of Tax. 


Total net income. 

Less: Personal exemption. 

Balance subject to normal tax 

Normal tax at l 1 2 / 2 % on $4,000.00. . . . 

Normal tax at 3% on $4,000.00. 

Normal tax at 5% on $17,494.28. 

Surtax on $26,994.28.. 

Total .. 

Less : 

Earned income credit. 

Tax paid at source. 


Net tax assessable 
Tax previously assessed ... 

Deficiency in tax. 


I $26,994.28 
1,500.00 


$25,494.28 


$60.00 

120.00 

874.71 

649.60 


$1,704.31 


$13.12 


17.45 


30.57 


! $1,673.74 
30.63 


$1,643.11 


1927. 

Net loss reported on return. 

Add: 1. Business loss not allowable 

Total . 

Deduct: 2. Contributions. 


$3,777.13 

26,889.32 


$23,112.19 

3,466.83 


Adjusted net income. !$19,645.36 

i 

19 Explanation of Changes. 

1. See explanation of adjustment #1 for the year 1926. 

2. There has been allowed a deduction of $3,466.83 for 
contributions representing 1.5% of your adjusted net in¬ 
come before deducting contributions. 
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Computation of Tax. 


Total net income. $19,645.36 

Less: Personal exemption. 1,500.00 


Balance subject to normal tax. $18,145.36 


Normal tax at 1M>% on $4,000.00. $60.00 

Normal tax at 3% on $4,000.00. 120.00 

Normal tax at 5% on $10,145.36. 507.27 

Surtax on $19,645.36. 205.81 


Total . $893.08 

Less: 

Earned income credit. $13.12 

Tax paid at source. 17.45 

- 30.57 

Net tax assessable. $862.51 

Tax previously assessed . None 

Deficiency in tax. $862.51 


It is noted that the same issue is involved in your appeal 
for prior years now pending before the Board of Tax Ap¬ 
peals and since it is not the policy of the Bureau to with¬ 
hold action on a case awaiting a decision bv that bodv for 
prior years when the same issue is involved, this formal 
notice of deficiencv is being issued. 

Pavment should not be made until a bill is received from 
the Collector of Internal Revenue for your district, and 
remittance should then be made to him. 

20 [Stamp:] United States Board of Tax Appeals. 

Filed Apr. 16, 1930. 

United States Board of Tax Appeals. 

Docket Number 47828. 

John A. Chaloner, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Ansiuer. 

The Commissioner of Internal Revenue, bv his attornev, 
C. M. Charest, General Counsel, Bureau of Internal Reve- 
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I 

nue, for answer to the petition of the abojve-named tax¬ 
payer, admits and denies as follows: 

1, 2 and 3*. Admits the allegations contained in Para¬ 
graphs 1, 2 and 3 of the petition. 

4. Denies that he erred in determining thS tax set forth 
in said notice of deficiency and further denied that he erred 
as alleged in Paragraph 4 of the petition. 

5. Denies the matter set forth in Paragraph 5 of the 
petition. 

6. Denies generally and specifically each atid every alle¬ 
gation contained in taxpayer’s petition not hereinbefore 
admitted qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: j 

L. A. LUCE, ! 

Special Attorney, 

Bureau of Internal Revenue. 

k 4-15-30. 

I 

21 United States Board of Tax Appeals. 

l 

Docket Nos. 40225, 47828. 

I 

John A. Chaloner, Petitioner, j 

v. 

Commissioner of Internal Revenue, Respondent. 

A. K. Shipe, Esq., for the petitioner. j 

Jaynes K. Polk, Esq., for the respondent. 

Memorandum Opinion. 

Trammell: These proceedings which were consolidated 
for hearing are for the redetermination of deficiencies in 
income tax of $12,422.86, $3,006.27, $1,643.11! and $862.51 
for 1924, 1925, 1926 and 1927, respectively. Matters put in 
controversy by the petitions are the correctness of the 
respondent’s action (1) In disallowing as deductions the 
amounts of $26,564.42, $34,950.80, $25,240.35 and $26,- 
889.32 taken by the petitioner for 1924, 1925, 1926 and 1927, 
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Computation of Tax. 

Total net income 
Less: Personal exemption 

Balance subject to normal tax 

Normal tax at U-G on $4,000.00 
Normal tax at IV/c on $4,000.00 
Normal tax at 5 c /, on $10,145.30 
Surtax on $10,(545.36 

Total 

Less: 

Ha rued income credit 
Tax paid at source 

Net tax assessable 
Tax previously assessed 

Delieicncv iu tax 


$19,645.36 

1,500.00 

$18,145.36 

$60.00 
120.00 
507.27 
205.81 

$893.08 


$13.12 

17.45 


30.57 

$862.51 

None 

$862.51 


It is noted that the same issue is involved in your appeal 
for prior years now pending before tin* Board of Tax Ap¬ 
peals and since it is not the policy of the Bureau to with¬ 
hold action on a case awaitinu 1 a decision by that body for 
prior years when the same issue is involved, this formal 
notice of deficiency is beinsy issued. 

Payment should not be made until a bill is received from 
the ('ollector of Internal Revenue for vour district, and 
remittance should then be made to him. 

20 [Stamj):] United States Board of Tax Appeals. 

Filed Apr. 16, 1930. 

United States Board of Tax Appeals. 

Pocket Number 47828. 

John A. Chaloner, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

A?/ steer. 

The Commissioner of Internal Revenue, bv his attorney, 

• » / 

C. M. Charest, General Counsel, Bureau of Internal Reve- 


I>A\ II) BI’RXKT, CoM m K. ok in:.. \ 

mn\ for answer To the petition ,.f ♦*.. 
Payer, admits and denies as follow s 
1. - and 2. Admits the alleirat: 
graphs 1. 2 and 3 of the petit 

4. Ih*nie> Thai he erred lit del- r: 

III >a id Ho! ire o) detielencv ai.d I:;:* . 
a- aliened in I‘arairrnph 4 of * ., : . 

• >. Denies The matter -el form p. 

| >et it ion. 

(i : .wnerallv an<l sjxs fi 

nation contained in laxpavt-r^ 
admilTed (jualilied or denied. 

W heretore it i> prayed tiiai tie* • >Vi 
denied. 

( s inned ) < • \{ ( ; j\|»y s 

(if if fi] ( 

Hurt an "' In*t i> ; 

< >f ( ’oimsel : 

L. A. IdVK. 

Hpt ciu l . 1 ft unit v. 

Hurenu nf l ,,t, null Ht > , u 

k 4 1.)-.!(i. 

i luted States Hoard ot !.j\ A: ; 
Docket Xos. 40*225. 47^2 V 
•Ionx A. ( iiai.onkk, Petitioner. 


( ’om m ission hi: OK Intkhnal Kkvknti . Respondent 

.1. A. Sltipe, hsq., tor tin* petitioner. 

James A. Hull:. Esq., for tin* respondent. 

Memorandum Opinion. 

1 i:ammkll : These proceedings which were consolidate 
tor hearimr are for tin* redetermination of deficiencies i 
income tax of $12,422,%*. $2.00(5.27. $1,(142.11 and *%*> 5 
for 1024, 1025, 102(5 and 1027, respectively. Matte *. p Ul ; 
controversy by tin* petitions are the correctness of th 
respondent's action (1) In disallowing as deductions th 
amounts of $2(5,5(54.42, $24,050.80. $25,240.25 and $2<5. 
880.22 taken by the petitioner for 1024, 1025, 102(5 and 1027 


2—5044O 



18 


JOHN' ARMSTRONG CHAl.ONER VS. 


respectively, as losses alleged to have been sustained by 
him in a publishing business: (2) In disallowing a deduc¬ 
tion of $.*50,000 taken by the petitioner for 1924 as attor¬ 
ney’s fees and (3) In using the cost of $10 per share 
instead of tin* March 1. 191*5, value in computing the profit 
realized by the petitioner in 1924 from tin* sale in that year 
of certain shares of capital stock in Roanoke Rapids Power 
Company which were acquired prior to March 1, 191*5. 

With respect to No. (.’5) tin* parties stipulated at the 
22 hearing that in a recomputation of the deficiency for 
1924 under Rule bO a March 1. 191*5 value of $1*5.bS 
per share should be used in computing the profit from the 
sale of the stock. This leaves for our consideration, there¬ 
fore, only (1) and (2). 

For manv vears the petitioner was a stockholder in the 
Roanoke Rapids Power Company which was a small elec¬ 
tric power-producing company located at Roanoke Rapids. 
North Carolina. The control of the company was about 
equally divided between two groups of stockholders, one 
group in New York consisting of tin* petitioner and his 
brothers and sisters and the other group consisting of cer¬ 
tain stockholders in Richmond. Virginia, ’flu* group in 
Richmond were satisfied with tin* returns from the stock 
owned by them and did not care to sell their stock. The 
group in New York were anxious to sell their stock in the 
company because of the distance of tin* company from New 
York and the inconvenience involved in going to Roanoke 
Rapids. Also being fearful of the competition which he 
felt was bound to come the petitioner employed on a con¬ 
tingent basis, the firm of Kaplan, Kosman and Streusand, 
which were also his general attorneys, to dispose of his 
holdings in the company. The prospects of disposing of 
the holdings appeared to be “chimerical" at first but after 
the expenditure of much effort over a period of about two 
vears on tin* part of a member of the firm tin* Virginia 
Power Company acquired the stock of the petitioner in 
the Roanoke Rapids Power Company together with that 
of the other stockholders at a value of $b0 per share. The 
petitioner was tin* largest individual stockholder in the 
Roanoke Rapids Power Company and the one most anxious 
to sell his stock. 

For the services rendered him in the sale of his 
stock in the Roanoke Rapids Power Company the 
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petitioner, during 1924, paid the firm of Kaplai:, Ivosman 
and Streusand the amount of $30,000 which was deducted 
by the petitioner in his income tax return for that year as 
"Legal Fees." In determining the deficiency here in- 
voiced for 1924 tin* respondent disallowed tin* hmount as 
a deduction. 

From the facts presented we are of the opinio i that the 
respondent's action was erroneous and that the petitioner 
is entitled to deduct the amount of $30,000 as a i expense 
incurred in the sale of the stock. 

In or about the years indicated the petitioner jvrote and 
published the following books: 

Four Years Behind the Bars at Bloomdale 
Seor] >io 
Scorpio Xo. 1 
Pieces of Fight 
Saul 

Robbery Under Law 
Jupiter Tonans 
Serpent of the Nile 
Hell and the Infernal Comedy 
A Brief for the Defense 


1906 

1913 

1914 

1915 

1915 

1916 


1924 
1924 


in Rich- 
Fn gland, 
letilioner 


During 1924, 1925 and 1926 the petitioner did pot write 
and publish any books other than indicated above pud since 
1920 lie has not published any books because of ill [health. 

The above-mentioned books wen* placed on sale 
mond. Virginia, New York, X. V and London, 

Xone of the books written or published by the ] 
has proved to he a financial success and while thjere have 
been some sales of an undisclosed number! of some 
24 of tin* books bv booksellers the petitioned has re- 
eeived nothing from their sale. In his income tax 
returns for the years 1920 through 1928 the petitioner re¬ 
ported no income* either gross or net from the sal 
of his books. In his income tax returns for tin* ve 
in controversy tin* petitioner deducted as losses s 
in his business or profession of author and publisher the 
amounts indicated below: 


e of anv 
* 

ars here 
ustained 


1924 

1925 

1926 

1927 


$26,564.42 
k,950.80 
25,240.35 
26,889.32 
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In determining the deficiencies Iiere involved for the 
respective years the respondent disallowed the foregoing 
amounts as deductions. 

Of the deductions taken by the petitioner as losses in the 
returns for 19*24 through 19*27 the following amounts were 
paid as salaries to three women who did typing and sec¬ 
retarial work for him: 


1924 

1925 

1926 

1927 


$ 24,000 

25.800 

23.800 

23,800 


The balance composing the deductions taken in the 
respective years consisted variously of amounts expended 
for printing, stationery, postage, rent, etc. 

The petitioner contends that during the taxable years 
here involved he was engaged in the business, trade or 
profession of author and publisher for profit or gain and 
that the amounts taken bv him as deductions for losses 
arising therefrom during the respective years are allow¬ 
able deductions. The respondent contends that dur- 
*25 ini’ 1 the taxable years tlu* petitioner was not engaged 
in a trade or business, that the writing and publish¬ 
ing of books bv tin* petitioner was a liobbv carried on bv 
him for his own pleasure and that any expenses incurred 
or losses sustained in writing and publishing books do not 
constitute allowable deductions. 

In order that the petitioner may be entitled to the deduc 
tions sought on account of expenditures made in connec¬ 
tion with his writing and publishing of books it is necessary 
that such expenditures have been incurred in carrying on 
a trade of business or that the losses sustained on account 
thereof have been sustained in a trade or business. 'The 
question to be determined therefore is whether the peti¬ 
tioner was engaged in a trade or business during the tax- 
abb* years. 

The evidence shows that about 190b the petitioner began 
to write and publish books and continued to do so until 
about 192b when he had to quit because of bad health. The 
petitioner testified that his activities in writing 1 and pub¬ 
lishing were entered into for the purpose of making money 
and that during the taxable years here involved he devoted 
his time, labor and talent entirely to such activities. So 
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far as tlit* record shows the jietitioner has nev(»r had any 
income either gross or net from the sale of any (of his pub¬ 
lications although about 26 years have elapsed since he 
wrote and published his first book. Despite thils, he testi¬ 
fied that in 1924 “I contemplated getting financial success 
from all of the books and do now”. l 

The petitioner's income tax returns show that in addition 
to receiving substantial amounts of income from 
estates of which he was a beneficiarv he also rec 

stantial amounts of income as interest on bank de- 
26 posits, bonds, etc. and as rent from real estate. 

Clearly the petitioner was in no wise dependent for 
a livelihood upon the financial success of his activities as 
a writer and publisher but was so situated financially as 
to indulge himself freelv in such activities for amusement 
and diversion. Ilad he been dependent on such activities 
for a livelihood thev undoubtedlv would have been aban- 


two trust 
eived sub¬ 


involved, 
riter and 
of profit 


doned many years before the taxable period here 
With respect to the petitioner's activities as a v[ 
publisher having been carried on for the purpose 
we fail to see any reasonable* basis for a hope oil* expecta¬ 
tion of profit therefrom in view of the fact thjit for an 
unbroken period of from IS to 21 years lie had never real¬ 
ized any income either gross or not from such activities. 
Without a showing of facts other than have been proved 
by the record in these proceedings we think that it would 
require an incorrigible optimist to have any hopoj of profit 
under such circumstances. From tin* facts in 11 h j* case we 
do not think the petitioner's activities as writer land pub¬ 
lisher wore carried on during tin* taxable years] hero in¬ 
volved either for a livelihood or for profit and therefore 
conclude that such activities did not constitute ajtrade or 
business. | 

The deductions taken by t Ik* petitioner as looses sus¬ 
tained during the taxable years before us in cojnnection 
with his activities as writer and publisher were therefore 
properly disallowed by the respondent. Cf. Thicker v. 
Lowf\ 288 Fed. 994; Drrrincj v. Blair, 23 Fed. (2d) 975, 
affirming 5 B. T. A. 1055. | 

27 Should there be any question as to the correctness 

of our conclusion that the entire amounts of the de¬ 
ductions taken are not allowable we think that that! portion 
of them representing salaries paid tor typing anid secre- 
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tarial work would have to ho disallowed for the reason 
that no showing|was made as to their reasonableness. The 
applicable statutes provide for the allowance as a deduc¬ 
tion of only “a reasonable allowance for salaries or other 
compensation for personal services actually rendered.” 
The petitioner made no attempt to show that the amounts 
paid as salaries to the three* persons rendering service dur¬ 
ing the taxable vears before us were reasonable for tin* 
* * • 

services rendered. 

Jutlfjmeni trill hr entered under Ride bO. 

Entered Sept. 6, 1932. 


28 United States Hoard of Tax Appeals, Washington. 

Docket Xos. 4022b. 47828. 


John A. Chai.onek, Petitioner, 

v. 

Commissioner of Internal Revenue. Respondent. 


Derision. 


Pursuant to memorandum opinion entered September 6. 
1932, the respondent herein, on September 30, 1932 having 
filed a proposed redotormination for the years 1924. 192b, 
1926 and 1927, and tin* petitioner on October 21, 1932. hav¬ 
ing filed notice of acquiescence to the said proposed re- 
determination, it is 

Ordered and decided that there are deficiencies for the 
vears 1924, 192b. 1926 and 1927 in the amounts of $7,126.61. 
$3,006.27. $1,643.11 and $S62.bl, respectively. 

Enter. 


[Seal U. S. Board of Tax Appeals.] 

(Signed) CHARLES M. TRAMMELL 


Member. 


vlh. 

Entered Oct. 27, 1932. 
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[Stamp:] United States Board of Ta>f Appeals. 
Filed Jan. 27, 1933. 

United States Board of Tax Appeals] 

Docket Xos. 40225 and 47828. 

John Armstrong Chai.oner, Petitioneil 


vs. 


David Burnet, Uonnnissioner of Internal Rpvenue, 

Respondent. 

Sti pul at ion. 


It is stipulated and agreed by and between the parties 

hereto that the decision of the Board of Tax Appbals in the 

above entitled causes mav be reviewed bv thei Court of 

* » 

Appeals of the District of Columbia. 

JOHN ARMSTRONG CHALOXpR, 

Petitioner, 

By A. K. SHIPP], I 

Attorney for Petitioner. 


1)AVID BURNET, 

Respondent, 

Bv C. M. (TIAREST, 

• i 

Attorney for Respondent. i 
J. (’. R. L. W. C. M. C. R. L.W. j 

30 [Stamp:] United States Board of Tax j Appeals. 

Filed Jan. 27, 1933. 

United States Board of Tax Appeals. 

Docket Xos. 40225 and 47828. 

John Armstrong ('ha loner. Petitioner, 

vs. 

i 

David Burnet. Commissioner of Internal Revenue, 

Respondent. 

Petition for Review in the Court of Appeals of the District 
of Columbia and Assignment of Error. 

To the Honorable the Chief Justice and the Associate Jus¬ 
tices of the Court of Appeals of the District of Columbia: 

Now comes John Armstrong Chaloner, by his Attorney, 
A. K. Sliipe, and respectfully shows: 
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(1) John Armstrong Chaloner. hereinafter called the 
Petitioner, i> a citizen of the t nited States residing at 24.) 
Hast 21st Street, New York, New York. 

(2) David Burnet, hereinafter called tin* Respondent, is 
tin* duly appointed, (jnalified, and acting Commis- 

21 sinner of Internal Revenue, appointed and holding 
his ollice by virtue of the laws of the Hinted States. 

(2) Petitioner as an individual, made and tiled Federal 
income tax returns on the prescribed forms for the calen¬ 
dar years 1224, 122”), 192b. and 1927 with the Hinted States 
Follector of Internal Revenue, the Customs House in the 
City of New York, whose collection district is within the 
jurisdiction of the Hnited States Circuit Hourt of Appeals 
for the Second (’ircuit. 

Your Petitioner is a^urieved by a decision of the l nited 
States Board of Tax Appeals rendered against him on tin* 
27th day of October, 1922, in the cases of John Armstrong 
Hhaloner vs. David Burnet, Commissioner of Internal 
Revenue, Nos. 4022”) and 47S2S oil tin* docket of the Board, 
which had theretofore by order of the Board been con¬ 
solidated for hearing and disposition, and respectfully sub¬ 
mits his petition for a review thereof by the (Court of Ap¬ 
peals of the District of Holumbia, the parties having agreed 
that tin* review shall be in this court as evidenced by stipu¬ 
lation tiled with the (Jerk of tin* Board. 
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1 . 

The nature of the controversy is as follows: On 
January 22, 1928, a notice of deficiency was issued 
by the Commissioner of Internal Revenue to the 
Petitioner, and \vithin sixty days thereafter tin* Petitioner 
tiled his petition with the Board of Tax Appeals, which be¬ 
came case Docket No. 4022.’). On January lb, 1920, the 
Respondent issued a deficiency letter to the Petitioner, who 
within sixty days thereafter tiled a petition with the Board 
of Tax Appeals, which became case Docket No. 47S28. Tin* 
said deficiency letters alleged additional taxes due from 
Petitioner to Respondent in the amount of $12,429.12 and 
$2,”)0”).b2, respectively. 

(1) The Petitioner alleged in his petition to the Hnited 
States Board of Tax Appeals that the Respondent had 
erroneously included as taxable income of the Petitioner 
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certain amounts which he had paid as expense*! in connec¬ 
tion with his business as author and publisher; i 

(2) That the Respondent had further erred in disallow¬ 
ing a claim for deduction on the return of certain amount- 
paid as attorneys' fees; 

(3) That the Respondent had erroneously dej 
profit greater than that taken by the taxpayer 
of certain securities, all of the details of which jare herein¬ 
after more fully set forth. 

ii. ! 

Summarized, tin* facts concerning the taxes ijn question 
are; The Petitioner filed his income tax" Returns for 
33 the years in dispute, to-wit, 1924, 1925, 1926, and 
1927, disclosing what he determined to be all his tax¬ 
able income. He deducted from said incoijie certain 
amounts as expenses and losses in connection witjli his busi¬ 
ness as follows: 


| $26,564.42 
30,000.00 

34,950.80 

25,240.35 

26,889.32 


1924- 

-Salaries, 

rents. 

repairs 

and 

other 

ox- 


penses 







Attorneys 

' fees 





15)25 

Salaries, 

rents. 

re] >ai rs 

and 

other 

ex- 


penses 






1926- 

-Salaries, 

rent s. 

re] tairs 

and 

other 

ex- 


penses 






1927- 

-Salaries, 

rents. 

repairs 

and 

other 

ex- 


pen so: 


For tin* year 1924 the Respondent increased tin} profit on 
salt* of Roanoke Rapid Power Pompano stock by $35,800 
as a result of allegedly recomputing the gain thereof on a 
cost basis in the absence of conclusive evidence of tits March 
1, 1913, value. 

Tin* basis for disallowing the deductions of attorneys’ 
fees and expenses, salaries, rents, and repairs wak that the 
Petitioner was not a bona tide author and publisher en¬ 
gaged in that enterprise for profit. 

All the above items were changed by the Respondent. 
On appeal to the Board of Tax Appeals tin* Petitioner and 
Respondent by stipulation agreed upon a basis for estab¬ 
lishing tin* profit on the stock sold by the Petitioi er of the 
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Roanoke Rapid Power Company. That question is not 
before the Court on this appeal. The Board of Tax 
.‘>4 Appeals in its opinion determined that tlu* Peti¬ 
tioner was allowed a further reduction from income 
for tin* year 1924, the amount of $20,000.00 paid as attor¬ 
neys' fees. 

The Board of Tax Appeals, however, denied the claimed 
deductions of tin* Petitioner of the amounts hereinbefore 
related as deductible expenses for tin* years in dispute in 
connect ion with the Petitioner's business as author and 
publisher. 

The opinion of the Board of 'Fax Appeals was promul¬ 
gated September 0. 1922, and the final order and decision 

of the Board determining a deficiency in taxes as follows: 

11)24 $7,1*2(5.61 

1925 2,006.27 

1926 1,642.11 


1927 


S62.51 


Total $12,02S.50 

was entered on October 2<, 1922. 

III. 

Your Petitioner believes and avers that errors were com¬ 
mitted by tin* Board of "Fax Appeals to his damage and 
prejudice as shown by the following 

Assignment of Krror-. 

(1) The Board of Tax Appeals erred in its conclusion, 
based upon the evidence contained in the record, that the 

Petitioner was not ensured in a business or enter- 
25 prise for protit and gain. 

(2) The Board of Tax Appeals erred in denying* 
as a deduction from income the amounts hereinbefore set 
forth and claimed by the Petitioner for the years in dispute 
as reasonable expenditures in connection with his business 
as author and publisher. 

(2) The Board of Tax Appeals erred in entering a tinal 
decision and order determining a deficiency of $12,638.50 
against the Petitioner. 

Wherefore your Petitioner prays that the decision of the 
Board of Tax Appeals entered herein against him be re¬ 
viewed and revised bv this Honorable Court, and for such 
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other and further relief as the Court mav deem meet and 
proper in the premises. 

JOHN ARMSTRONG OIIAlJONKR, 

Petitioner. 

A. K. SHIRK. I 

73(> Transportation Building, 

Washinyton\ D. ('., 
Attorney for j Petitioner . 

City of Washington. 

District of Columbia, ss: 


savs that he 
contents of 


A. K. Sliipe. hein^: duly sworn, deposes and 
is attorney for Petitioner, that he knows the 

the forego iny; ) >et it ion. that to the best <|>f his knowl- 
3(> ediie and belief the statements therein re true, and 
that the assignments of error are wel|l taken and 
intended to he argued. 

A. K. SHIRK, 

73(> Transportation Dnihlin^, 

Washington, I). (\, 
Attorney for Petitioner. 

i 

Subscribed and sworn to before me this 27th day of Janu¬ 
ary, 1933. I 

(S.) FLORKNCK A. SMITH), (seal.) 

Sot ary I Public. 

j 

37 |Stamp:J I'nited States Board of Tax Appeals. 

Filed dan. 27, 1933. j 

i 

I’nited States Board of Tax Appeal^. 

Rocket Nos. 40223 and 47828. | 

’ I 

John Armstrong Chaloner, Petitioner, 

vs. 

David Burnet, Commissioner of Internal Revenue, 

i 

Respondent. 

Xofire of Petition for Review. 

To (\ M. ('barest, Kstj., 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for Respondent: 

Please take notice that John Armstrong Chalonjer did on 
27th dav of January, 1933, file with the United Stales Board 
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of Tax Appeals a petition for review of the decision of 
said Board in the above entitled causes by the Court of 
Appeals for the District of Columbia, copy of which said 
petition for review is herewith served upon von. 

A. K. ship?:/ 

Attorney for Petitioner , 

73b Transportation Building, 

Washington, I). C. 

Service of the foregoing notice and a copy of the 
.‘>S petition for review mentioned therein is acknowl¬ 
edged this *27 day of January, 1933. 

C. M. (TIARKST. 
Attorney for Pespondenf. 

39 Filed March 23. 1933. 

In the Court of Appeals for the District of Columbia. 

Docket Xos. 4022b and 47828. 

John Armstrong Chai.oxer, Petitioner, 


David Btrnkt, Commissioner of Internal Revenue, 

Respondent. 

Statement of Evidence. 

The following is a statement of evidence in narrative 
form in the above-entitled cause. Ibis cause came on tor 
hearing before Honorable Charles M. Trammel, Member 
of the I’nited States Board of Tax Appeals, on May 21, 
1932. A. I\. Shipe appeared as attorney for the Petitioner 
and C. M. Charest, General Counsel of the Bureau of In¬ 
ternal Revenue, appeared for the Respondent by James I\. 
Polk: 

Bv order of the Board of Tax Appeals the deposition of 
the Petitioner was taken at Cobham, Virginia, on May 20, 
1932. The deponent was duly sworn by Dorothy Adams 
Carpenter, a Notary Public for the County of Albemarle, 
State of Virginia, and on oath testified under direct ex¬ 
amination as follows: 
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I filed, or had filed, income tax returns for the Jrears 1924, 

1925, and 1926. I am the Petitioner before tint Board of 

Tax Appeals in these eases—Docket Nos. 40225 land 47828. 

I am a lawyer but do not practice in court. Beslides that 1 

write books and dramas. I am a writer and publisher. I 

am engaged in that business for the purpose [of making 

money, and for no other purpose. I devote my time, labor 

and talent entirely to that work, and did! so during 

49 the taxable years in question. I sustained losses as 

result of mv business during the taxable vears in 
• # # ' | * 
question as set out in the income tax returns which were 

filed. 

1 have not been able to do any writing or publishing dur¬ 
ing the last two or throe years because of bad health and 
lack of eyesight. I 

(Toss-examination: 

i 

I 

Fader cross examination by James I\. Polk, attorney for 
Respondent, the Petitioner testified as follows: j 

I first started writing and publishing in 19061 and con¬ 
tinued from then. In 1906 1 wrote a book entitled, “Four 
Vears Behind the Bars at Bloomdale." I did not [make any 
monev on the book which I wrote in 1906. 

I wrote a pamphlet entitled, “Scorpio Number 1“ in 
191 J, and made no money on that book. T wrote ja book in 
1915 entitled, “Saul, a Tragedy” which was not aj financial 
success. j 

In 1914 I wrote a book entitled “Pieces of FJgljt ” which 
was not a financial success. In 1916 I also wrotje a pam- 

financial 
entitled, 


cess. In 
le Law” 


plilet entitled, “Jupiter Tonans” which was not a 
success. In 1924 1 wrote and published a volume] 

“Hell and the Infernal Fomedy,” for which the sale price 
was $ 4.00 per volume. It was not a financial sue 
1915 I wrote a book entitled, “Robbery TTider t 
which was not a financial success. 'This latter lj>ook was 
sold for 50c. In 1924 I wrote and published a bookj entitled, 
“A Brief For the Defense.” It was not a financial success. 

Its sale price was $2.00. The witness identified each 
41 of the foregoing books and pamphlets and the books 
and pamphlets so identified were offered j and re¬ 
ceived in evidence, marked Fxhibits A-l to A -l\ respec- 
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tively, and said <*x 1 1 i 1»its are by this reference incorporated 
herein and made a part of this Statement of Kvidence. 
None of the hooks which I had written and published 
proved financially successful. 1 do not think I wrote any 
books in 1024, 1025, and 1020 other than those mentioned. 

I did not see the income tax return for the years 1024, 
1025, and 102b. I furnished the information to Mr. Kos- 
man upon which the tax return was based for the year 102b. 
My return showed a loss from my publishing business of 
$25,240.35 for that year. Of that amount $23.son.no was 
for salaries paid to Mrs. K. (i. Money, and her daughter 
Mrs. Christian, and to Mrs. F. I\. Pauo. They were secre¬ 
taries of mine. They did the lypin.tr and all of the sec¬ 
retarial work. 1 did not publish a volume or book in 102b. 

For the year 1025 1 gave the information upon which 
the return was based to Mr. Kosman. The return showed 
a loss of $34,050. SO from my business. ()f that loss $25,- 
S0O was for salaries paid to the same secretaries as dis¬ 
closed for the year 1020 and for tin* same services. 1 do 
not remember whether any books were published during 
that year. In response-to question by A. K. Shipe, attor¬ 
ney for Petitioner. Petitioner stated those salaries were 
paid in connection with my writing and publishing for the 
years 1025 and 102b, and I did not publish any books sub¬ 
sequent to that because* of ill health. 

The witness then identified tin* signature appearing on 
the original income tax returns filed for the years 
42 1024, 1025 and 102b and th<*s<* returns so identified 

were offered and received in evidence, marked Kx- 
hibits A-S, A-0, A-10, respectively, and said Fxhibits A S, 
A-0 and A-10 are by this reference incorporated herein 
and made a part of this Statement of Kvidence. The wit¬ 
ness then continued: 

For the vear 1024 I mice information to Mr. Kosman 
• * 

upon which my return for that year was based. There was 

a loss from mv business of $2b.5b4.42 for that vear. Of 

• • 

that amount $24,000 was for salaries paid to tin* same indi¬ 
viduals as for tin* vears 1025 and 102b. and for tin* same 


services. 

I do not recall any gross income from the sab* of the 
books. The income tax returns for the years 1024, 1025 
and 102b refleetj no income from the sale of the books. 
There was no gross income from tin* sale of the books. 
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For the years 1923, 1921, 1927 and 1928 tlie returns 

reflect losses on the operation of my business. 

In those vears I paid salaries to the same individuals 
• * • • 

and they formed a large item of expense. In no return 
for anv vear is anv income reflected from the sale of 

. . . i 

books. 

In 1924 I expected financial success from my 
activities. I contemplated netting financial su<j 
all of the books and I do now. 

Redirect examination: 


publishing 
!*cess from 


A member of the law firm of Kaplan. Kosman and Streu- 
sand of Xew York Fity lias a power of attorney from me 
authorizing him to make up my tax returns and file them. 

43 Thereafter Max E. Kaplan, a witness | of lawful 

age. was produced by and on behalf of | the Peti¬ 
tioner, having been first duly sworn, was examined and 
1 estified as follows : 


Direct examinat ion : i 

i 

I am an attornev with offices at 270 Madison Avenue, and 
a member of tin* linn of Kaplan, Kosman and Streusand, 
and admitted to practice 4 in all the courts in the State of 
Xew York. 1 know, and have known, tlie* Petitioner since 
191b or 191b. I am his (tenoral Founsel and have been 
since 1917. I was Mr. Fhaloner's attorney in lp24, 1925, 
192b, and 1927, and I was thoroughly acquainted with his 
business activities. Tin* years 1924 to 1927, inclusive, he 
was an author and publisher, and he was so engaged for 
many years prior to that. He was engaged in no other 
business except that of writer and publisher, j He has 
written a great many books that have never been pub¬ 
lished, and a groat many books that have been published. 
He wrote a series of books called “Scorpio.” :Ie wrote 
one book called “Saul, a Tragedy,” a biblical drjjima. He 

y Under 

and the 


wrote books called “Pieces of Fight,” “Robbei 
the Law.” “A Brief for tie* Defense,” “Hell 
Infernal Fomedy,” “.Jupiter Tonans.” 

All of these books were published and placed on the 
market for salt*. They wen* placed on salt* in Richmond, 


Virginia, Xew York anti London, England. There 
a market for the sale of these books and there 


has been 
has been 


l 
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a gross income for the sale of these hooks. Xo monev has 
been turned in to Mr. (’haloner hv the hook sellers. I do 
not know tin* approximate gross income from the sale of 
the books. I am prepared at this particular time 
44 to institute suit against one of the book dealers for 
several thousand dollars realized from the sale of 
tlie books which the bookseller has failed to turn over to 
Mr. (’haloner. Mr. (’haloner devoted his time exclusively 
and entirely to his work as writer, author and publisher 
durum; the vears 1924 to 19*27, inclusive. 

I have talked with Mr. (’haloner, the petitioner regard¬ 
ing his writings and publications many times and he 
explained to me that he went into this business of writing 
and publishing as the result of an irresistible urge to 
produce and only for profit. 

(Yoss-examinat ion: 

Under cross examination bv Mr. Polk, attornev for the 

• % 

Respondent, the witness testified as follows: 

Mr. (’haloner lias a warehouse full of books. It is 
impossible to bring them all here. Mr. (’haloner did not 
receive any substantial sums from the sale of his books, 
and I would have known it had Ik* received such sums. 

Thereupon the income tax returns of the taxpayer for 
the years 19*20, 19*21, 1922, 19*22, 1927 and 192K as exhibits 
Xos. A, P>, (’, D„ K, and F, respectively, were received in 
evidence. 

Whereupon the witness was dismissed. 

Whereupon Isador Moses, a witness of lawful age, was 
produced by and on behalf of tin* Petitioner. Having been 
first duly sworn, was examined and testified as follows 
under direct examination. 


Direct examination: 

I am a certified public accountant, with offices at 
4o 11 Hast 44th. Street, Xew York 1 ’ity. and was 
engaged in my profession in tin* years 1924 to 19*27, 
inclusive, in Xew York City. 1 prepared tin* income tax 
returns for the Petitioner, John A. (’haloner, for those 

vears. I checked all deductions claimed on the returns 

• 

against the records of Mr. Chaloner, or on the banks in 
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which his accounts were kept, and found that the expenses 
deducted on the returns were actually paid byj Mr. Chal- 
oner and reflected in his books of record. 

Whereupon the witness was excused and Max |E. Kaplan, 
who had been previously sworn, resumed the |stand and 
testified as follows: 


Durinir the years 1924 to 1927, inclusive, pa>j 
Mr. rhaloner were made through our office as 
for him. The checks were actuallv drawn in 
'Flu* ])ayments made for the years 1924 to 19*27, inclusive, 
as indicated on the income tax return for those vears and 


ments for 

attornevs 

* 

our office. 


claimed as deductions in Line lb of Schedule A 
for tin* purpose indicated on the ‘‘Explanation 
turns” claim on Lino lb under Schedule A. 

Xo cross examination. 


were paid 
of Pedue- 


The foreiioiiiii' is all the material evidence allduced at 
the hearing before the Board of Fax Appeals <*X(*i‘] >t the 
exhibits which were coni])osed of the books written and 
published by the Petitioner, and the income tax returns 
filed by tin* IVtitioner, and which are sent to this Pourt as 
physical exhibits under stipulation of counsel for the 
respective parties, and the same is approved by tjhe under¬ 
signed as attornev for the Petitioner. 

* • 

A. K. Sill PL, 

Attorney for Petit inner, 

7Mb) Transportation Buihlhuj, 

Wash in (jf on, I). (\ 

Agreed to. 

r. M. Cl IA REST, 

General ('(tanset. 

Bureau Internal Iierenue. 


Ap])roved and ordered filed this 2M dav of Mai 
(S.) C. M. TRAMMEI 


, 1933. 


JL, 

Member. 


5—5944a 


i 
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46 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 22, 1933. 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket Xo. 40225. 

John A. Chaloner, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

St ip illation. 

It is stipulated by and between the parties hereto by their 
respective counsel of record that there shall be submitted to 
the Court of Appeals of the District of Columbia as 
part of the Statement of Evidence herein as physical ex¬ 
hibits and documents introduced and received in evidence in 
this proceeding' as Exhibits A-l to A-10, inclusive, and Ex¬ 
hibits A, B, C, D, E and F. 

(S.) A. K. SIIIPE, 

Counsel for Petitioner. 

(S.) C. M. CHAREST, 

General Counsel . 

Bureau of Internal Revenue . 

Counsel for Respondent . 

JEP HFX/vgs. 

3/21/33. 

47 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 27, 1933. 

United State's Board of Tax Appeals. 

Docket Xos. 49225 and 47S2S. 

John Armstrong Chaloner. Petitioner, 

vs. 

Davit Burnet, Commissioner of Internal Revenue, 

Respondent. 

Priedpe for Transcript. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit and deliver to the Clerk 
of the Court of Appeals for the District of Columbia copies, 
duly certified as correct, of the following documents and 
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records in 1 he above entitled causes in connection with a 
petition for review by the Court of Appeals for tHe District 
of Columbia herewith filed by John Armstrong C uiloner: 

(1) Docket entries of proceedings before the Ij>oard. 

(2) Petitions. 

(3) Answers. 

(4) Statement of Evidence as settled and allowed, and 

stipulation of parties for submission of phvsici|d exhibits 
filed March 22. 1933. ’ i 

(5) Memorandum opinion and final order and decision of 
the Board. 

48 ((>) Petition for review, together with! proof of 

notice of filing same, and stipulation between parties 
agreeing to have case reviewed by Court of Appeals of the 
District of ('olumhin. 

(7) This praecipe. 

A. K. Sill PE, 

Aft <>nK'u far Pet if inner, 

_ * # I 

73b T rents port at am Hail ding, 

Washington, I). C. 

Service of the foregoing notice and a copy of thlo petition 
is herebv acknowledged this 27 dav of Januarv, 1933. 

C. M. cilAKEST, 

(General Counsel of flu 


Purro ii of Internal Peven 


M. A 


Attorneg for Uesjmndent. 


ue. 


diington. 


49 Cnited States Board of Tax Appeals, Waj 

Docket Nos. 4022.) and 47828. 

John Armstrong Chalonkr, Petitioner, 

v. 

i 

Commissioner of Internal Revenue. Respondent. 

('erf itic ate. 

1, B. I), (iamble, clerk of the l\ S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 48, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office as 
called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 



36 


J. A. CHALONEK VS. DAVID BURNET. COM M R. 


In testimony whereof, I hereunto set my hand and affix the 
seal of the United States Board of Tax Appeals, at Wash¬ 
ington, in the District of Columbia, this 20th day ot April, 
1933. 



[Seal U. S. Board of Tax Appeals. 1 

, B. D. GAMBLE, 

Clerk Cnited States Hoard of Tax Appeals. 

United States Board of 'Fax Appeals. 

Docket Xos. 40223 and 4782S. 


John Armstrong Uhai.onkr, Petitioner, 

vs. 

Commissioner ok Internal Revenue. Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is ordered that the time 
for transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals for the District of Columbia, be and it is hereby ex¬ 
tended to April 29, 1933. 

(Signed) LOG AX MORRIS, 

Member. 

Dated Washington, D. C., March 27, 1933. 

jd. 


A true copy. 

Teste: 

B. I). GAMBLE, 

Clk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk C. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. Xo. 3944. 
John Armstrong Chaloner, appellant, vs. David Burnet, 
Commissioner of Internal Revenue. Court of Appeals, Dis¬ 
trict of Columbia. Filed Apr. 26, 1933. Henrv W. Hodges 
Clerk. 
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Ark; i. Term, 1933. 


John Armstrong Chaloner, 1 
.1 p pell ant, 

Grv T. 11 el\ euino, Commis- j No. 5944. 

sionor of Internal Kcvenue, 

Appellee. j 


BRIEF FOR ARP ELLA XT. 

This is an appeal from a decision of the Tinted States 
Court of Tax Appeals wherein deficiency in taxes was 
asserted and determined against the Appellant as 
follows: 


1924 

192d 

1929 

1927 


87,129.61 

3,006.27 

1,643.11 

892.51 


STATEMENT OF ISSUE INVOLVED. 

I 

The real issue presented on this appeal is whether 
the Appellant was engaged in a business, trade or 
profession for profit or gain: and if so engaged were the 
losses and expenses claimed by him in his returns for 
the taxable years in dispute properly deductible under 
the provisions of Section 214 of the Revenue Acts of 
1924 and 1920 as ordinary business expenses. 
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STATEMENT OF FACTS. 


The appellant is an author and publisher. That 

has been his sole business for many years. He has not 

been engaged in any other trade, business or profession. 

lie devoted his time, labor and talent exclusively as an 

• 

author and publisher for the purpose of financial gain 
and profit, not only during the taxable years in dispute 
but for many years prior thereto. Record, pp. 29, 32. 

The Appellant wrote many books and had the same 
published and placed on the market for sale in such 
cities as Richmond, Virginia, New York and London, 
England. Record, p. 31. 

There is no evidence in the record to controvert the 
undisputed fact that the Appellant was an author and 
publisher and was engaged in that business for the 
purpose of profit and gain. 

The opinion of the Board of r l'ax Appeals was promul¬ 
gated on September 0, 1932, and final decision entered 
on October 27, 1932, and this appeal was perfected 
within the time required under the applicable statutes. 
Record, pp. 17, 22. 

This appeal is directed particularly to that part of 
the opinion of the Board of Tax Appeals beginning at 
line 11, p. 19 of the record to the end of the opinion on 
p. 22 of the record. As shown therein the Appellant 
wrote and published the following books: 

“Four Years Behind the Bars at Bloomdale” 190b 


“Scorpio” 

“Scorpio No. 1” 1913 

“ Pieces of Eight ” 1014 

“Saul” ... ................... 1915 

Robbery Under Law” 1915 

“Jupiter Tonans” 1016 

“Serpent of the Nile” 
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“Hell and the Infernal Comedy" 
“A Brief for the Defense" 


1924 
1924 


I 

These books were placed on sale. The business of 
the Appellant was admittedly not a financial success, 
and he deducted as losses in his business or profession 
of author and publisher the following amounts: 


1924 


1920 

1927 


§20,504.42 
34,950.80 
25,240.35 
20,889.32 | 

(Record p. 19|.) 


These deductions were disallowed by the Commissioner 
of Internal Revenue and by the Board of Tax Appeals. 

Of these deductions taken by the Appellant it he 
following amounts were paid as salary for typing and 
secretarial work: 


1924 

1925 
1920 
1927 


824.000.00 
25,800.00 I 

23,800.00 ; 

23,800.00 ! 

(Record p. 20.J 


The balance of the deductions for the respective 
years constitute the amounts expended for printing, 
stationery, postage, rent, etc. 

The Appellee did not refute or dispute the amount 
of the deductions taken but contended in argument 
that the Appellant was not engaged in a trade jor 
business for profit but that the Appellant’s writing 
and publishing of books was a hobby carried on by 1pm 
for his own pleasure and that any expenses incurred 
or losses sustained in said business did not constitute 
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allowable deductions. Further, the Appellee contended 
in brief that the deductions taken for typing and secre¬ 
tarial work were not established and proven to be 
reasonable. 

The Board of 'fax Appeals held that the Appellant 
was in no wise dependent for a livelihood upon the 
financial success of his activities as a writer and 
publisher but was so situated financially as to indulge 
himself freely in such activities for amusement and 
diversion, and that had he been dependent on such 
activities for a livelihood they undoubtedly would 
have been abandoned prior to the period here involved, 
and “wo do not think the petitioner's activities as a 
writer and publisher were carried on during the taxable 
years here involved either for a livelihood or for profit 
and therefore conclude that such activities did not 
constitute ia trade or business.” and “the deductions 
taken by the petitioner as losses sustained during the 
taxable years before us in connection with his activities 
as writer and publisher were therefore properly dis¬ 
allowed by the respondent.” Record p. 21. Further, 
the Board?of fax Appeals held “should there be any 
question as to the correctness of our conclusion that 
the entire i amounts of the deductions taken are not 
allowable we think that that portion of them repre¬ 
senting salaries paid for typing and secretarial work 
would have to be disallowed for the reason that no 
showing was made as to their reasonableness. The 
applicable statutes provide 4 for the allowance as a 
deduction of only *a reasonable allowance for salaries 
or other compensation for personal services actually 
rendered.' The petitioner made no attempt to show 
that, the amounts paid as salaries to the three persons 
rendering service during the taxable years before us 
were reasonable for the services rendered. ” 
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ARGUMENT. 

i 

The taxpayer was engaged in the business of writing 
and publishing and devoted his time, labor and talent 
thereto and sustained losses therein and is entitle^ to 
the claimed deductions. The facts as disclosed in |the 
record are that the Appellant was an author. |He 
devoted all his time, labor and talent to that business, 
and had the books published and placed with book¬ 
sellers for sale in several large cities both in this country 
and abroad. 

The losses which he sustained in his business [are 
deductible under Section 214 of the Revenue Actd of 
1924 and 1926, which are the applicable sections! of 
the Revenue Acts for the taxable years here in dispute. 
Miller v. Commissioner, 20 B. T. A. 379; Fuller and 
Smith v. Rnutscham , 23 Fed. (2d) 959: Widener\ v. 
Commissioner, 8 B. T. A. 651: 33 Fed. (2d) 8^3; 
I Ain sell v. Commissioner, 17 B. T. A. 413: Amory \ v. 
Commissioner, 22 B. T. A. 1398: Marshall Field v. 
Commissioner, 26 B. T. A. 116; Laura M. Curtis v. 
Commissioner , 28 B. T. A. Decision 8152, Commerce 
Clearing House, decided July 6, 1933. j 

In the Marshall Field case, supra, it was held that 
a loss sustained from the operation of a farm wjas 
deductible, notwithstanding a loss averaging 871,000.00 


i 


per year was sustained in each of five succeeding years. 
Marshall Field is, of course, engaged primarily in the 
mercantile business. However, the evidence disclosed 
that he entered into the farming business for the 
purpose of profit, and it was held that the losses sus¬ 
tained from the operation of his dairy farm, as well as 
losses sustained from the operation of a racing arid 
breeding farm, were properly deductible. In tljie 
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instant case the record shows that the Appellant 
entered into the writing and publishing business for 
the purpose of profit and gain. Then' is no evidence 
to the contrary. lie lost money and his losses are 


properly deductible under all of the decisions above 

cited. See particularly Marshall Field case, supra, 

and Laura M. Curtis v. C'ouuuissioner , supra. 

The decision of the Hoard of Tax Appeals to the 

contrary is in direct conflict with the evidence as 
% 

disclosed by the record. 

Of course, if the record disclosed that there was no 


intended profit, and could be none, there would be no 
basis for a deduction of a loss. But, here the record 


discloses, by the testimony, that the business of the 


Appellant was entered into for profit, there naturally 
could be a profit, there reasonably might have been a 
profit, and the taxpayer thought there would be a 
profit, and. therefore, the losses sustained in such a 
business are properly deductible. 


CONCLUSION. 


We submit that the record discloses indisputably 
and conclusively that the Appellant was engaged in the 
business of author and publisher for profit and gain, 
and the losses claimed by him were properly deductible. 
There is no evidence that the salaries 'paid for typing 
and secretarial work, which entailed a great, amount of 
research, wen* unreasonable. Should the Court have 
anv doubt as to the reasonableness of these deductions 


we respect fully submit that that phase of t he case 
should be remanded to the Board of Lax Appeals for a 
proper determination thereof However, we contend 
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that all of the deductions claimed were entirely reason¬ 
able, and this Court can so find from the record. 

I 

Respectfully submitted, 

A. K. Shite, 

736 Transportation Building, 
Washington, 1). C. 

A Homey for A ppellant. 

Of Counsel: \ 

Esch, Kerr, Woolley, Taylor A: Shite, 

736 Transportation Building, 

Washington, I). C. 
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In the Court of Appeals of the District of 

Columbia j 

I 

i 

April Term, 1933 I 


No. 5944 

John Armstrong Chaloner, petitioner 

v . j 

Guy T. Helvf.rixg, Commissioner of Internal 

7 i 

Revenue, respondent 


os petition roif m:\ ii: u* of decision of the | united 

STATES no A HI) OF TAX APPEALS I 


BRIEF FOR RESPONDENT 


OPINION BELOW 


The only previous opinion in this case jis the 
Memorandum Opinion of the Board of Tape Ap¬ 
peals (R. 17-22), which is unreported. 


JURISDICTION 


This petition for review involves deficiencies in 
income taxes for the years 1924, 1925, 1926j, and 
1927, in the amounts of $7,126.61, $3,006.27, $1,- 
643.11, and $862.51, respectively, and is taken from 

a decision of the Board of Tax Appeals entered 

(i) 
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October 27, 1932 (R. 22). The case is brought to 
this Court by petition for review tiled January 27, 
1933 (R. 23), pursuant to the provisions of Sections 
1001-1003 of tlie Revenue Act of 1926, c. 27, 44 Stat. 
9, 109-110 (U.S.C. Supp. VI, Title 26, Secs. 641- 
642), as amended by Section 1101 of the Revenue 
Act of 1932, c. 209, 47 Stat. 169, 286 (U.S.C. Supp. 
VI, Title 26, Sec. 642). 


QUESTIONS PRESENTED 

1. During the years 1906 to 1924, inclusive, peti¬ 

tioner wrote and published books without receiving 
anv income from his endeavors. Were anv amounts 
expended by him in the years 1924 to 1927, inclu¬ 
sive, in writing and publishing such books ‘Tosses 
sustained * * * in trade or business'’ within 

the meaning of Section 214 of the Revenue Acts 

i.7 

of 1924 and 1926? 

2. Is there anv evidence tending to establish that 
petitioner's expenditures for 1925 to 1927, inclu¬ 
sive, were in connection with the writing and 
publishing of books f 

3. Were the salaries paid for secretarial services 
shown to be reasonable within the meaning of Sec¬ 
tion 214 (a) (1) of the Revenue Acts of 1924 and 
1926 ? 

STATUTES INVOLVED 

Revenue Act of 1924, c. 234, 43 Stat. 253: 

Sec. 214. (a) In computing net income 
there shall be allowed as deductions: 



(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the jaxable 
vear in carrying on anv trade or business, 

j 7 

including a reasonable allowance fbr sal¬ 
aries or other compensation for personal 
services actually rendered; * * *1 


* 


* 


* 


(4) Losses sustained during the tjaxable 
year and not compensated for by insurance 
or otherwise, if incurred in trade oi\ busi¬ 


ness ; 
* 


* 


* * 
* 


* 


* 


(U.K.C., Title 2b, Sec. 955.) 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

[Section 214 (a) (1) and (4) (tl.S.C. 
App., Title 26, See. 955) contains provisions 
identical with those of the 1924 Act jabove 
quoted.] j 

STATEMENT 

During the years 1906 to 1924. inclusive, peti¬ 
tioner, having a substantial income from two trust 
estates, bank deposits, bonds and real estate (R. 
21). had an “irresistible urge to produce” books 
(R. 32). and wrote and published about ten (R|. 19). 
Although he placed his books on sale in Riohrjiond, 
Virginia, New York, N.Y., and London, England, 

i 

lie never received anv financial returns therefrom 

* 

(R. 19). and he was left with “a warehouse! full 
of books (R. 32). I 
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In his income-tax returns for the vears 1924 to 

% 

1927, 1 inclusive, petitioner claimed deductions for 
“losses” incurred in connection with the publica¬ 
tion and attempted sale of his books as follows 
(R. 19) : 

11*24 __$ 2 <>. 5 U 4 .42 

1<>25 ..._ 34. !)“»(>. so 

1!>2*;_ 25. 240. 

1027 _ 2U. SMI. 32 

Of the above-claimed deductions the following 
amounts were paid as salaries to three women who 
did typing and secretarial work for him (R. 20) : 


1024__$24.000.00 

1112."_ _ 25. S00.00 

1926 _ _ 23. S<K). 00 

1027 _ 23.800.00 


There was i no showing that s 
reasonable allowances for such 


uch salaries were 
personal services 


(R. 20,21-22). 


The Commissioner of Internal Revenue disal¬ 
lowed the deductions (R. 20). and his action was 
sustained by the Board of Tax Appeals (R. 22). 
Petitioner brings the questions thus presented to 
this Court for review (R. 22-27). 


1 It docs not appear definitely whether the expenditures 
for the years 11*25 to 11*27. inclusive, were in connection 
with the writing and publishing of books. Petitioner testi¬ 
fied that lie “ wrote and published " a book during 11*24 (R. 
21*). but he stated that he ** wrote ** none after that, and lie 
stated definitely that he did not " publish “ a volume in 11)20 
(K. 30). 











ARGUMENT 


The petitioner was not engaged in a trade or business and 
is not entitled to the deduction of any expenses incurred 
or losses sustained because of his writing and publishing 
activity 

Petitioner contends that the above expenditures 
constituted ‘‘losses" within the meaning of Section 
214 of the Revenue Acts of 1924 and 1926 (si\pra, 
p. —). (Br. 5.) This section of both Acts |pro¬ 
vides that— 

In computing net income there sliajl be 
allowed as deductions: 


*****! 

(4) Losses sustained * * *, if incurred 

in trade or business; * * *.~ 

The vital question, therefore, is whether peti¬ 
tioner was engaged in the “business" of writing, 
publishing and selling books. 

The Supreme Court has approved a definition 
of “business" as “That which occupies the time, 
attention and labor of men for the purpose of a 
livelihood or projit." (Italics supplied.) Flint v. 
Stone Traci/ Co., 220 U.S. 107. 171. This C(|urt, 
in Decriut/ v. Blair, 22 F. (2d) 975, stated the jrule 
in the following language (p. 976) : 


- This section in both Acts allows deductions for *'Aljl the 
ordinary and necessary expenses paid or incurred 


* 


ill car rtf no/ on an y trad* or hux'uoss. 


* 


(Italics 


mi is 


supplied.) Thus, so far as here material, the qwesthj 
the same whether the deduction is claimed as an expense or 
as a loss. 
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An occupation or employment will not be 

excluded from the classification of business 

inerelv because it actually results in loss in- 
• % 

stead of profit: but it is essential that liveli¬ 
hood or profit be at least of the pur¬ 
poses for which the employment is pur¬ 
sued * * *. (Italics supplied.) 

And in Doyrjett v. Burnt t,6 5 F. (2d) 191, this Court 
again stated that the test is whether it is entered 
into in good faith and for the purpose of making a 
profit and not conducted merely for pleasure, exhi¬ 
bition. or social diversion. 3 


An examination of the record herein discloses an 
independently wealthy man indulging “an irresist¬ 
ible urge to produce" books, who for twenty years 
practiced his hobby without realizing any income 
therefrom. He accumulated nothing from his 
endeavors except a warehouse full of books. No 
reasonable man could have anticipated that such 
ventures would show a financial return after so 
long an unsuccessful period. 

While petitioner testified that he was engaged in 
the business of writing and publishing and that he 
was “engaged in that business for the purpose of 
making money, and for no other purpose’' (R. 29), 
the Board of Tax Appeals was not bound to believe 
a statement so inherently improbable, and it did not 
do so. It said (R. 21) : 


3 For similar cases, see Thachtr v. Lome. ^88 Fed. 994 
(S.D.X.Y.). cited with approval in l>n rhuj v. Illtth\ supra: 
It at hr/' v. Coin misstonr t\ (>:> I*. (:M) *>~>1 :>rd). 



I 

Without a showing of facts other than have 
been proved by the record in these proceed¬ 
ings we think that it would require an incor¬ 
rigible optimist to have any hope of jprofit 
under such circumstances. From the! facts 
in the case we do not think the petitioner’s 
activities as writer and publisher were car¬ 
ried on during the taxable years here in¬ 
volved either for a livelihood or for jprofit 
and therefore conclude that such activities 
did not constitute a trade or business, j 

This conclusion is amply sustained by tlu|‘ evi¬ 
dence and should therefore be accepted byj this 
Court. See National Piano Mfg. Co. v. Burnet, 50 
F. (2d) 310, 311 (App.D.C.) ; IF. K. Henderson 
Iron Works ct Supply Co. v. Blair, 25 F. (2d) 538 
(App.D.C.). j 

Petitioner cites and relies upon Marshall Field 
v. Commissioner, 26 B.T.A. 116. It is to be iloted 

i 

that that case is now pending in the Circuit Court 
of Appeals for the Second Circuit upon the Com¬ 
missioner's appeal. j 


It is not shown that the expenditures for 1925 to 1927, 
inclusive, were sustained in writing and publishing 

^ _ i_ 


books 


The burden was upon petitioner to establish ^hat 
his expenditures were made in connection with a 
trade or business. Burnet v. Houston, 283 U.S. 
223, 227; National Piano Mfg. Co. v. Burnet, 50 
F. (2d) 310, 311 (App.D.C.); Pott ash Bros 1 , v. 


Burnet , 50 F. (2d) 317, 320 (App.D.C.). The rec¬ 
ord herein fails to establish the reason for the ex¬ 
penditures made in 1925 to 1927, inclusive. Peti¬ 
tioner testified that he “wrote and published'’ a 
book during’ 1924 (R. 29), but he stated affirma¬ 
tively that he “wrote" none after that and that he 
did not “publish'’ a volume in 1926 (R. 30). Thus 
the only logical deduction that can be drawn from 
his testimony is that he neither wrote nor published 
any books subsequent to 1924, and there is nothing 
to indicate what his expenditures were for during 
the later vears. It is submitted, therefore, that the 
record fails to establish that such expenditures 
were incurred in the carrying on of a trade or busi- 
ness within the meaning of Section 214, supra. 

Ill 

The expenses for salaries are not shown to have been 
reasonable. They are therefore not deductible 

Of the total amount of $113,844.89 claimed as de¬ 
ductions for losses sustained during the vears 1924 
to 1927, inclusive (R. 19), $97,400 constituted sal¬ 
aries paid to three women for secretarial and type¬ 
writing services (R. 20). 

Section 214 (a) (1) of the Revenue Acts of 1924 
and 1926 (supra, p. —) allows deductions for “a 
reasonable allowance for salaries or other compen¬ 
sation for personal services actually rendered". 

This statute specifies the deductions which mav 
be taken for salaries and other compensation for 
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i 

personal services, and therefore the deductions so 
specified are exclusive. See Botany Mills v. United 
States, 278 U.S. 282; Commissioner v. Ben j Gins- 
bun; Co., 54 F. (2d) 238, 240 (C.C.A. 2nd), lit fol¬ 
lows that salaries are not deductible merely because 

i 

they are paid as such. To be deductible thej^ must 
be shown to be reasonable ( Botany Mills v. Ignited 
States, supra), and the burden was upon petitioner 
to make such showing ( Burnet v. Houston, 28t3 U.S. 
223, 227; National Piano Mfg. Co. v. Burnet, 50 
F. (2d) 310, 311 (App.D.C.); Pott ash Bi\o$. v. 
Burnet, 50 F. (2d) 317,320 (App.D.C.). ! 

There is absolutelv nothing in the record which 
establishes that the salaries were reasonable!. On 

i 

the contrary, it appears that they were decidedly 
unreasonable. An average of $8,000 a year was 
paid each secretary. On its face such a paymjent is 
unreasonable and in excess of the amount which as 
a matter of common knowledge is ordinarily paid 
for such services. 

I 

Petitioner concedes that he made no attempt to 
prove that the salaries were reasonable (Br. 4), 
but suggests that the case be remanded to the Board 
of Tax Appeals for further proceedings in order 
that he may attempt to correct his error (Bj*. 6). 
Petitioner has had his day in court: the burden 
was upon him to make out his case. It is submitted 
that this he failed to do, and accordingly the Board 
entered the only decision which it had power to 
render. Such decision, therefore, is in accordance 
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with law, and this Court is without power to re¬ 
verse it. Section 1003, Revenue Act of 1926 
(U.S.C. Supp. VI, Title 26, Sec. 641 (c); Thom v. 
Burnet, 55 F. (2d) 1039, 1040 (App.D.C.)). 

CONCLUSION 

It is respectfully submitted that the decision of 
the Board of Tax Appeals should be affirmed. 

Pat Malloy, 

. 1 ssistant Attorney General . 

! John H. McEvers, 

Walter L. Barlow, 

a Special Assistants to the Attorney General, 

E. Barrett Pretty man, 

G me ral C o u n s e 1, 

Bureau of Internal Revenue, 

Harold F. Noxeman, 

Special Attorney, 

Bureau of Internal Revenue, 

! Of Counsel, 

j 

August 1933. 
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REPLY URIEL FOR APPELLANT. 

We desire very briefly to reply to the arguments 
presented by Appellee in his brief. 

The record discloses by uncontradicted testimony 
that Appellant was engaged in a trade or business jlor 
protit and gain. Kecord 29 22. There is no evidence 
that the Appellant was “an independently wealthy 
man practicing a hobby," as stated in brief for Appellee. 
There is no evidence in the record to support the finding 
of the Hoard of Tax Appeals as quoted at page 7| of 
Appellant's brief. 


We respectfully submit that the rule as laid down 


bv 


this Court in l)<>(j(jett v. Unmet, Go Fed. (2d) 191, 
decided April 10, 1922, is in direct conflict with tjhe 
decision of the Board of Tax Appeals in the instant 
ease on the question of what constitutes a business jor 
trade within tIn* intended meaning of Section 214 |of 
the Revenue Acts of 1924 and 1020. 

In the iJnyyett case, supra , this Court, speaking 
through Mr. Justice Van Orsdel, said: 
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■‘The proper test is not the reasonableness of the 
taxpayer’s belief that a profit will be realized, but 
whether it is entered into and carried on in good 
faith and for the purpose of making a profit, or 
in the belief that a profit can l>e realized thereon, 
and that it is not conducted merely for pleasure, 
exhibition, or social diversion. Appellant testi¬ 
fied,! and the record supports her testimony, that 
she has given her time exclusively to the publica¬ 
tion and sale of the books since 1917: that she has 
given no time to social matters: and that she has 
made, and is making, every possible effort to .sell 
t he books. 

“We think a better test to be applied here is 
whether or not the person engaged in a legitimate 
enterprise shows a willingness to invest time and 
capital on the future outcome of the enterprise, 
whether it be .successful or unsuccessful. In the 
present case appellant for years has been devoting 
her time and capital to this enterprise, conscien¬ 
tiously believing that in the end it will prove 
profitable. 1 he business is a legitimate one. For 
aught we know, the publication and dissemination 
of the books may be commendable. At least 
appellant believes that it is a proper and com¬ 
mendable enterprise. We think that, in these 
circumstances, the work that appellant has been 
doing through these years, and especially during 
tin* year 192b, in the extensive and expensive 
advertising of her business, brings her clearly 
within the provisions of the Revenue Act. 

“ It certainly cannot be said that she is conduct¬ 


ing this enterprise either as a hobby or for recrea¬ 
tion or pleasure: and as said in (ieorge r. ( om- 


missioner. 22 B. T. A. 1S9: ‘The real test is whether 


the operation was carried on as a business for gain 
or whether it was carried on for recreation or 


pleasure. And this question is largely a matter 
of the intent of the petitioner.' Applying these 
tests to the case at bar. we find no difficulty in 


reaching the conclusion that the appellant is 
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conducting a business within the purview o|f the 
Revenue Act, and is entitled to the benefit <jf the 
deductions claimed/' 


See also Flint v. Stone Tracy Company , 220 \\ S. 
107, 171. wherein the court defined business as, *’[That 
which occupies the time, attention and labor of linen 
for the purpose of a livelihood or profit." 

Further citations of authorities in support of Appel¬ 
lant's contention that he was engaged in a business 
seem to be unnecessary as the record in his case sets 
forth facts which bring it clearly within the rule| laid 
down by this Court in Doygett v. Hu met, .supra. I|Iow- 
ever, see Thacher v. I.nice. 288 Fed. 094: Wilson v. 
Eisner , 282 Fed. 38: Plant v. Walsh, 280 Fed. 722: 
American School of Magnetic Healing x. McAnnulty, 
187 l. S. 94, cited in the opinion of this Court in 
Daggett v. Burnet. 

We submit that the decision of the Board of 'Fax 
Appeals that the Appellant was not engaged in a 
business for the purpose of making money is entirely 
contrarv to the facts as set forth in the record, and 

* I 

should be reversed. 

DK1HVT1BLK KXPFXSKS. 

The record shows that the Appellant claimed! as 
deductions certain amounts for the years 1924 to H 27, 
inclusive, and a large part of these claimed deductions 
were for salaries paid for typing and secretarial work. 
The amounts paid and the persons to whom these 
amounts were paid are set forth in the record, pp. 29 
and 30. The reasonableness of these deductions was 
not attacked by the Appellee at any place in this reedrd. 
It is fair to assume in the absence of evidence to the 
contrary that the payments which were made were 
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reasonable and come within the purview of the deduc¬ 
tions allowed under Section 214 (a) ( 1) of the Revenue 
Acts of 1924 and 1929. It is pertinent here to observe 
that the contention of the Appellee has always been 
that the Appellant was not engaged in a business for 
profit or gain, which we assume is the reason for the 
failure of ,1 he Appellee a t t he t rial ot this case t c> quest ion 
the reasonableness ot the expenditures claimed as 
deduct i< ms. 

In the absence ot objection on the part *4 the Apjx*l- 
lee at the trial to the reasonableness ot the deduction 
and as the record discloses that the payments were 
made, tiie persons to whom they were made, the exact 
amounts paid, and the purposes for which paid, it is 
submitted that the payments in question are allowable 
under the, pertinent provisions of the Revenue Acts. 

In A (itnnnil I'nino M <////// artnn m/ ( 'om//<mi/ v. 
Hn/'rut. o() Fed. l2d l 410. this l ourt denied a deduction 


claimed by the taxpayer on the ground that 
dot's Hot disclose that the deduction Was a 


t he rec« >rd 
‘ necessary 


eXjH'iise. ( learly salaries paid by a writer and pub¬ 
lisher for typing and secretarial work, which necessarily 
involves expert research work, are “necessary ex¬ 
penses." and tile record shows that they were paid as 
such. 


Tin- 


case 


’ nrnr( 


2S4 { 


22.4. 


by Appellee, is not in point. In that case the Supreme 
l ‘ourt held that tilt* applicable statute imposed a 
mandatory duty upon the taxpayer of proving the 
value of property as of March 1. 1914. where such 
property was acquired prior to that date, in order to 
establish a deductible loss. 1 lie ( ourt held that the 


burden of proof was on the taxpayer to establish the 
March 1. 1914. value, and ll that was not done tin* 
claim would be disallowed. 1 he taxpayer claimed that 


0 


it was impossible to establish the Marrh 1. 

VMlnr of certain interests. The Court stated* 

! 

"It is hard to see why its value, as well as the 
value of the bonds, could not have bo(‘n. at. least 
approximately, determined as of March 1. 
and. consequently, the approximate value of the 
contingent interest of each ot tilt* subscrilnirs to 
the fund ascertained as of that date. No re.-Lson 
is suggested by the record or otherwise, and none 
occurs to us. for not seeking light on tin* subject 
* *• (, **tt» not assume that such an effort 

would have been fruitless. Respondent was 
bound to. produce the best available evidenef of 
value which the circumstances and nature of j the 
transaction permitted. It does not appear thaf hr* 
made any attempt to do so. 

No such burden is imposed upon the Appellate in 
this case as was imposed upon tin* taxpayer in !the 
Houston case, supra, in the instant case proof ivas 
made of the necessary expenses incident to the Appel¬ 
lant s business for the years in dispute. The reason¬ 
ableness of those expenditures was not questioned at 
the trial of tin* ease by the Appellee. In the Houston 
case, suprn. tin* taxpayer utterly failed and made no 
effort to establish a March 1, MM3, value of certain 
propel ties, which was a mandatory duty imposed upon 
him under Section 202 fa) of the Revenue Act of I01S 
in order to establish the right to a deductible loss. Tiat 
case, it will thus be seen, bears no relation to the present 
case. 


CONCLUSION. ! 

submit that the record discloses that th c Appel¬ 
lant was: I 
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(1) Engaged in the business or trade for profit during 
the years in dispute: 

(2) That the deductions claimed are properly allow¬ 
able: 

(3) That the decision of the Hoard of Tax Appeals 
was not in accordance with the law: and 

(4) That 1 if this Court finds that the decision of the 

Board of Tax Appeals was not in accordance with the 

law it has jurisdiction to remand the cause to the 

Board of Tax Appeals for further hearing if it should 

be determined that the deductions claimed are not 

supported by sufficient evidence', which fact we can 

not concede. See A dtional Piano Manvfaetnriiuj 

Company v. Unmet. o() Fed. (2d) 310. 311: also Thom 

v. Unmet. ”>"> Fed. (2d) 1030. wherein the Court said, 

page 1040: ***** Our jurisdiction to remand a case 

to the Board of 'fax Appeals arises under the statute 

only if the case' has been elecideel there ‘not in accord- 
* 

ance with law.’ Section 1003 Revenue Act (10201 
(20 E. S. CL A. Section 1220).” If. therefore, the decis¬ 
ion nf the Board of Tax Appeals was “ ne>t. in accordance 
with law,” as herein claimed, this Court can remand. 
Respectfully submit ted. 

A. K. Shipe. 
Attorney for A ppetlant. 

Of Counsel: 

Ese'ii, Kerr. Woollen. Taylor & Shipe, 

730 Transportation Building. 

Washington. D. C. 



